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QUESTION PRESENTED
Whether the Free Exercise Clause, the Establishment Clause,
or the Equal Protection Clause requires the federal government to
exempt petitioner's proposed religious use of marijuana from the

Controlled Substances Act, 21 U.S.C. 801, et seq.
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OPINIONS BELOW
The opinion of the court of appeals (Pet. App. la-30a) is
reported at 878 F.2d 1458. The Final Order of thekDrug
Enforcement Administration (DEA) is reprinted at Pet. App. l6a-
22a.
JURISDICTION
The judgment of the court of appeals was entered on June 20,
1989. A petition for rehearing was denied on September 15,
1989. The petition for a writ of certiorari was filed on
December 13, 1989. The jurisdiction of this Court is invoked

under 28 U.S.C. 1254(1).
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STATEMENT

1. The Controlled Substances Act, 21 U.S.C. 801, et seq.,
makes it unlawful for any person knowingly or intentionally "to
manufacture, distribute, or dispense, or possess with intent to
manufacture, distribute, or dispense, a controlled substance."
21 U.S.C. 841(a)(l). The Act also makes it unlawful for any
person "knowingly or intentionally to possess a controlled
substance," subject only to narrow limitations. 21 U.S.C. 844.
In enacting the Act, Congress determined that the "possession and
improper use of controlled substances have a substantial and
detrimental effect on the health and general welfare of the
American people." 21 U.S.C. 801(2). Both peyote and marijuana
are listed as "Schedule I" controlled substances undervthe Act.
21 U.S.C. 812(c).

Federal law first prohibited the manufacture or distribution
of peyote in the Drué Abuse Control Act Amendments of 1965,
§ 3(a), Pub. L. No. 89-74, 79 Stat. 227. Shortly after Congress
passed the 1965 Amendments, the Food and Drug Administration,
which was responsible for administering the Amendments at that
time, issued the following regulation exempting bona fide
religious use of peyote under certain circumstances:

The listing of peyote in this subparagraph does not apply to

the nondrug use in bona fide religious ceremonies of the

Native American Church; however, persons supplying the

product to the Church are required to register and maintain

appropriate records of receipts and disbursements of the

article.

21 C.F.R. 166.3 (1967). Although this exemption, now codified at

21 C.F.R. 1307.31 (1989), mentions only the Native American
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Church, the Department of Justice's Office of Legal Counsel has
concluded that it "exempts the religious use of peyote by the
[Native American Church] and by other bona fide peyote-using
religions in which the actual use of peyote is central to
established religious beliefs, practices, dogmas, or rituals."
Memorandum Opinion for the Chief Counsel, Drugq Enforcement
Administration. Office of Legal Counsel, Department of Justice
403, 409 (December 22, 1981) (Pet. App. 195a, 20la). This™
conclusion is binding on the DEA, a Department of Justice
component, which has succeeded to the responsibility for
enforcing the Controlled Substances Act. Id. at 408 n.13 (Pet.
App. 200a n.13).

2. Peﬁitioner is a member and priest of the Ethiopian Zion
Coptic Church (the Church), which has several thousand members in
Jamaica but which has never had more than 200 members in the
United States. Pet. App. 2a. For purposes of this case, the DEA
has stipulated that the Church is a bona fide religion, and that
its sacrament is marijuana. Pet. App. 19a (DEA Final Order).
According to the teachings of the Church, marijuana is combined
with tobacco and smoked "continually all day, through church
services, through everything we do." Pet. App. 2a (quoting State
v. Olsen, 315 N.W.2d 1, 7 (Iowa 1982) (quoting petitioner's

testimony)); Pet. App. 19a. 1/

1/ petitioner also alleges that his sacramental use of
marijuana "does not pose significant physical or psychological
health risks" and does not result in "the types of intense
intoxicating effects ordinarily associated with drug-related
(continued...)
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During the 1980's, petitioner and other mémbers of his
Church were convicted on several occasions in federal and state
courts for various marijuana offenses. See Olsen v. Iowa, 808
F.2d 652 (8th Cif. 1986); United States v. Rush, 738 F.2d 497
(1st Cir. 1984), cert. denied, 470 U.S. 1004 (1985); United
States v. Middleton, 690 F.2d 820 (11th Cir. 1982), cert. denied,
460 U.S. 1051 (1983); State v. Olsen, 315 N.W.2d 1 (Iowa 1982);
see also Town v. State ex ;él. Reno, 377 So.2d 648 (Fla. 1979)
(enjoining marijuana use), cert. denied, 449 U.S. 803 (1980). On
one such occasion, petitioner was convicted of possessing
approximately 20 tons of marijuana with intent to distribute, in
violation of the Controlled Substances Act, 21 U.S.C. 841l (a) (1)

& (b)(6). See Rush, 738 F.2d at 501-502.

3. At several times between 1983 and 1985, petitioner
requested the DEA to grant an exemption permitting his Church's
sacramental use of marijuana. In January 1986, he petitioned the
United States District Court for the District of Columbia for a
writ of mandamus to compel the DEA to respond to his petitions.
After the district court directed the DEA to show cause why the
writ should not issue, the DEA denied petitioner's petitions by

letter of April 1986, concluding that "the immensity of the

1/ (...continued)

marijuana use." Pet. 2 n.2. Although the DEA's stlpulation of
facts includes the "method and manner of use of marijuana by
members of the church" (Pet. App. 19a), the DEA has not
stipulated that these allegations are correct. Petitioner's
assertions about the diminished health and safety risks of his
proposed marijuana use are not material, in any case, because the
DEA did not rely upon them in denying petltloner s petitions.
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marijuana abuse problem" and the "compelling governmental
interest" in controlling trafficking in and use of marijuana
outweighed the Church's interest in access to the substance.

Pet. App. 3a-4a. The District Court then dismissed petitioner's
mandamus petition as moot. Ibid.

Petitioner then petitioned the United States Court of
Appeals for the District of Columbia Circuit for review of the
DEA's decision, and appealed from the District Court's dismissal
of his mandamus petition. After the Court of Appeals remanded
the matter for renewed agency consideration, petitioner, through
a court-appointed amicus curiae, presented a new proposal that
included the following limitations on his Church's proposed
sacramental marijuana use:

Church members would be restricted to using marijuana
during their Saturday evening prayer ceremony, which lasts
from 8:00 p.m. until 11:00 p.m.;

During that ceremony, and for the eight hours following
that ceremony, Church members would not leave the place
where the ceremony is conducted, they would not drive
automobiles or otherwise go out in public;

Ingestion of marijuana would be limited to Church
members who had reached the age of majority, according to

the laws of the state in which the ceremony takes place;

Ingestion of marijuana would be limited to full Church
members who had undergone the confession.

Pet. App. 4a-5a. The DEA then issued a Final Order reaffirming
its denial of petitioner's proposal, both in its original form
and with the suggested modifications. The DEA rejected his Free
Exercise Claim on the ground that the government has a compelling

interest in the regulation of controlled substances. It
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rejected his Establishment and Equal Protection Clause claims on
the ground that his Church's religious use of marijuana
materially differs from the Native American Church's (NAC's)
religious use of peyote. Pet. App. 19a-21la. 2/

In explaining the differences between petitioner's claim and
peyote~use exemption found in 21 C.F.R. 1307.31, the DEA began by
noting that petitioner's Church "advocates the continuous use of
marijuana or 'ganga', while the Native American Church's use of
peyote is isolated to specific ceremonial occasions."™ Pet. App.
2la. The DEA then pointed out that "while peyote and marijuana
are both Schedule I controlled substances with a defined high
potential for abuse, the actual abuse and availability of
marijuana in the United States is many times more pervasive in
American society than that of peyote." Ibid. The DEA further
noted that petitioner's conviction in United States v. Rush,
supra, involved the illegal importation of 20 tons of marijuana,
which "would be an outrageous quantity to supply [the Church's]
religious needs" given its membership. Ibid. Finally, the DEA
concluded that accommodation of the Church's religious use of
marijuana would be "impractical" even under the limitations
suggested by amicus on petitioner's behalf because of the '"large

amounts of marijuana available in this country, and the

2/ As an independent basis for its decision, the DEA also
concluded that it lacked statutory authority to grant
petitioner's requested exemption because the Controlled
Substances Act does not authorize the DEA to create religious-use
exemptions other than the peyote-use exemptlon found in 21 C.F.R.
1307.31. Pet. App. 18a.
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difficulty the DEA would have in trying to monitor compliance
[with] such a requirement." Pet. App. 22a.

4. A divided panel of the United States Court of Appeals
for the District of Columbia Circuit denied petitioner's mandamus
petition and affirmed the DEA's Final order.3/ Pet. App. la-15a.
At the outset, the court dismissed the possibility that the DEA
may not have authority under the statute to make exemptions for
any church save the NAC. The court ruled that interpreting the
statute in such a way would unnecessarily raise constitutional
questions because it would create a "denominational preference"
under larson v. Valente, 456 U.S. 228 (1982). Pet. App. 6a-7a.
The majority next rejected petitioner's Free Exercise claim,
concluding that even the limited use of marijuana petitioner
proposed on remand could not reasonably be accommodated without
undue interference with the government's compelling interest in
controlling the drug. The majority was particularly concerned
about the Church's tradition of failing to provide adequate
checks against the distribution of marijuana to non-members of
the faith, of allowing children to have easy access to mariiuana,
and of using marijuana anywhere, not just within the confines of

a church facility. Pet. App. 9a-10a.4/ It also noted the burden

M
3/ 'The panel declared petitioner's mandamus petition "moot and
properly dismissed on that basis"™ (Pet. App. 15a), because the
DEA "completely responded to [petitioner's] exemption petitions
in its Final Order" (Pet. App. 6a n.2).

4/ The majority also rejected petitioner's attempt to compare
religious use of peyote with the medical use of that substance
(continued...)
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the government would have to carry in supervising the marijuana
supply to petitioner's Church. Pet. App. 10a. The majority
then rejected petitioner's challenge under the Establishment and
Equal Protection Clauses, holding that his requested exemption
was dissimilar to the exemption in 21 C.F.R. 1307.31 because of
the differences in demand and availability between marijuana and
peyote and because of his Church's tradition of expansive and
relatively uncontrolled use of marijuana. Pet. App. 12a-14a.5/

Judge Buckley dissented because he believed that the DEA's
dismissal of petitioner's exemption request revealed a
denominational preference as defined in ngggg, supra, in favor
of the NAC since that church was granted a peyote-use exemption.
Judge Buckley would have ordered the DEA to grant the requested
exemption. In his view, the DEA failed to advance any sufficient
explanation for its claim that it would be too burdensome for the

government to monitor compliance with the limitations petitioner

4/ (...continued)

allowed under the Controlled Substances Act, reasoning that "the
tightly-drawn, closed system for access to controlled substances
by, or on the order of, medical doctors and researchers cannot
tenably be compared to the permission sought here." Pet. App.
10a n.4.

3/ 1In addressing petitioner's establishment and equal

protection claims comparing peyote and marijuana use, the
majority noted that it was employing an "equal protection mode of
analysis." Pet. App. 1lla-12a n.5 (quoting Walz v. Tax Comm'n, 397
U.S. 664, 694, 696 (1970) (Opinion of Harlan, J.)). The majority
chose to employ that "mode of analysis" because petitioner
principally relied on the Equal Protection Clause in his
petitions before the DEA and because, as petitioner's court -
appointed amicus acknowledged at oral argument, "in cases of

this character, establishment clause and equal protection
analyses converge." Ibid. (citing Walz, 397 U.S. at 694, 696
(Opinion of Harlan, J.)).




