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MEMORANDUM OF LAW

The United States Court of Appeals for the District of
Columbia Circuit ordered the above captioned case be remanded to
the Drug Enforcement Administration (DEA) so that "[t]lhe agency
may pursue such actions as necessary, including the taking of

evidence, to construct a complete record for review."

BACKGROUND

Beginning in February 1983, Carl Eric Olsen, on behalf of
the Ethiopian Zion Coptic Church, requested an exemption to the
provisions of the Controlled Substances Act for use of marijuana
by the members of the Ethiopian Zion Coptic Church similar to the
exemption which exists in Title 21, Code of Federal Regulations,
Section 1307.31 for religious use of peyote by the Native
American Church. Mr. Olsen's request for exemption was denied in
an April 22, 1986, letter from John C. Lawn, Administrator of the
Drug Enforcement Administration (DEA).

Mr. Olsen petitioned the United States Court of Appeals for

the District of Columbia Circuit for a review of the



Administrator's decision. The Court has remanded the matter to
the agency in order to supplement the record with a final order.

On June 7, 1988, a letter was sent to Carl Eric Olsen, with
a copy to Hogan & Hartson, Court appointed amicﬁs curiae,
requesting any documents or other evidence which tﬁey wish the
Administrator to consider in rendering a final decision. The
June 7, 1988, letter outlined the agency's position, including
the facts and legal precedents upon which it intended to rely.
On July 12, 1988, Hogan & Hartson, on behalf of Mr. Olsen

submitted a Memorandum and supporting documents to the agency.

ISSUES

There are two issues which are relevant to the matter‘of
whether an exemption should be granted for the use of marijuana
for religious purposes by the Ethiopian Zion Coptic Church. The
first issue is whether the Administrator has the authority to
grant such an exemption to the regulatory and criminal provisions
of the Controlled Substances Act without explicit authority from
Congress. The second issue is, if the Administrator has such
authority, should the Ethiopian Zion Coptic Church be granted

the requested exemption.

AUTHORITY TO GRANT EXEMPTION

The Administrator's authority to grant exemptions to the
regulatory and penal provisions of the Controlled Substances Act
is limited by the statute itself. The Controlled Substances Act,

21 U.S.C. 800 et seq., provides a comprehensive system of drug



control in the United States. This system includes a regqulatory
mechanism as well as civil and criminal sanctions for violation
of provisions of the Act. The system created by the Controlled
Substances Act is predicated on the control or scheduling of
substances which meet certain criteria. One of the most
significant criteria being that the drug or other substance have
a potential for abuse. Based upon these criteria and the degree
of potential for abuse, a drug or other substance is placed into
one of five schedules. The comprehensive drug control system
requires any person who manufactures, distributes or dispenses a
controlled substance to obtain a registration from the Attorney
General. 21 U.s.C. 822. 1/ 1In the legislative history of. the
Comprehensive Drug Abuse Prevention and Control Act of 1970 (Pub.
Law 91-513) Congress described the purpose of the control
provisions as follows:
The bill is designed to improve the administration and
regulation of the manufacturing, distribution, and
dispensing of controlled substances by providing for a
"closed" system of drug distribution for legitimate
handlers of such drugs. Such a closed system should
significantly reduce the widespread diversion of these
drugs out of legitimate channels into the illicit market,
while at the same time providing the legitimate drug
industry with a unified approach to narcotic and dangerous
drug control. [[1970] U.S. Code Cong. & Admin. News 4571-
4572.]
It is clear that the Congressional intent was to provide a
mechanism to control the legitimate manufacturers, distributors,
and dispensers of controlled substances and to prevent diversion
1/ The Attorney General subsequently delegated all functions

vested in him by the Comprehensive Drug Abuse Prevention and
Control Act of 1970 to the Administrator of DEA. 28 C.F.R 0.100



of controlled substances. This clearly does not include any
religious or non-drug use of controlled substances.

The statute further provides that the Attorney General may
waive the registration requirement by regulationrof certain
manufacturers, distributors, or dispensers if he finds it
consistent with the public health and safety. 21 U.S.C. 822,

For example, the Administrator has waived the registration
requirement for certain military, law enforcement and civil
defense officials who handle controlled substances for medical or
law enforcement purposes. See 21 C.F.R. 1301.25, 1301.26, and
1301.27. The Controlled Substances Act specifically defines the
terms "manufacture", "distribute", and "dispense.“r See

21 U.S.C. 802. These terms do not encompasses religous or non-
drug use of controlled substances.

The Controlled Substances Act also provides the Attorney
General with the authority to control, decontrol or transfer
controlled substances pursuant to standards provided by Congress.
The original five schedules of controlled substances were
established by Congress. This original control included the
placement of marijuana and peyote in Schedule I of the Act. See
21 U.S.C. 812 (c), Schedule I (c)(10) and (12). The standards
provided by Congress for the administrative control of substances
do not provide for religious use of controlled substances.

The criminal sanctions of the Controlled Substances Act apply
to those persons whose transactions with controlled substances

fall outside the legitimate channels. The legislative history of



the Controlled Substances Act summarizes this mechanism:

The bill provides for control by the Justice Department
of problems related to drug abuse through registration of
manufacturers, wholesalers, retailers, and all others in
the legitimate distribution chain, and makes transactions
outside the legitimate distribution chain illegal.

[1970] U.S. Code Cong. & Admin. News 4569.

In order to be effective, delegation of authority from
Congress to administrative agencies must meet certain criteria.
These include that the delegation:

clearly delineates the general policy, the public agency

which is to apply it, and the boundaries of this delegated

authority. [American Power v. Securities and Exchange
Commission, 329 U.S. 90, 105 (1946)]

Using this standard many courts have upheld the Administrator's
authority to control, decontrol or transfer substances under the

Controlled Substances Act. United States v. Pastor, 557 F.2d 930

(2nd Cir. 1977); United States v. Davis, 564 F.2d 840 (9th Cir.

1977), cert. denied, 434 U.S. 1015; United States v. Gordon,

580 F.2d 827 (5th Cir. 1978); United States v. Barron, 594 F.2d

1345 (l0th Cir. 1979), cert. denied, 441 U.S. 951 (1979). They

have done so based upon the fact that Congress provided the
agency with specific standards and procedures regarding
scheduling in the Controlled Substances Act. 21 U.S.C. 81l. The
Court in Pastor stated:

We find that the delegation of authority to the
Attorney General under the Act is made pursuant

to a clear statement of Congressional policy, is
governed by precise standards consistent with the
statement of policy, and requires that specific
findings be made concerning the qualities and
dangers of the substances as a condition precedent
to regulation. [United States v. Pastor,

557 F.2d 930, 941 (2nd Cir. 1977)]




Recently, however, the United States Courts of Appeal for
the Ninth and Tenth Circuits have invalidated agency action
based upon improper subdelegation of authority from the Attorney
General to the Administrator of DEA. These decisions both
involved the Administrator's temporary scheduling of a substance
pursuant to the 1984 amendments to the Controlled Substances Act.
In both instances the Courts found that the Administrator did not
have authority to conduct the temporary scheduling because the
Attorney General had not specifically delegated such function to

the Administrator. In United States v. Spain, 825 F.2d 1426

(loth Ccir. 1987), the Court found that:

The subject as to which the discretion is exercised
(public safety) and the breadth of the discretion

given by Congress and the summary internal proceedings
are factors to be considered in examining subdelegation
to DEA. Again, it must be observed that we are
concerned with new executive branch proceedings to
create the definition of a felony which are summary

and internal in nature. [Id. 1429]

In United States v. Emerson, 846 F.2d 541 (9th Cir. 1988), the

United States Court of Appeals for the Ninth Circuit reached the
same conclusion as the Court in Spain.

Given the appellate court's reluctance to permit the
Administrator of DEA to temporarily schedule a substance which
would impose criminal sanctions for illegal possession,
manufacturing, distribution and dispensing of such substance,
can the Administrator imply authority to exempt individuals from
criminal penalties for illegal possession, manufacturing,

distribution and dispensing of substances which Congress itself



placed under control? The Administrator does not have the
authority to perform a function which is not encompassed by the
statute or expressed in the legislative history.

The regulation which exempts members of the Native American
Church from registration when using peyote in bona fide religious
cememonies of the Native American Church is a reflection of an
express Congressional intent that such an exemption be granted.
This requlation is strictly an interpretative rule which
construes the statute in light of its legislative history, and

is not precent for the granting of similar exemptions.

JUSTIFICATION FOR DENIAL OF EXEMPTION IF ADMINISTRATOR DOES

HAVE THE AUTHORITY TO GRANT SUCH AN EXEMPTION

If the Court determines that the Administrator does indeed
have the authority to grant an exemption to the provisions of the
Controlled Substances Act for religious use of controlled
substances, the circumstances concerning the request of the
Ethiopian Zion Coptic Church clearly warrant a finding that the
request for exemption be denied. This is based upon judicial
interpretation of the Free Exercise Clause of the First Amendment
to the Constitution as well as the fact that the exemption is for

marijuana.

FIRST AMENDMENT CONSIDERATIONS

The Supreme Court's criteria for determining whether a
government action violates the Free Exercise Clause of the First

Amendment are clear. The Supreme Court, in United States v. Lee,




455 U.S. 252 (1982), defined three inquiries necessary to
determine whether there is a Constitutional basis grounded in the
First Amendment justifying exemption from a government

statute or requirement. The first inquiry is whether the statute
or requirement interferes with the free exercise rights of those
practicing a religion. The second inquiry is whether the
requirement is essential to accomplish an overriding government
interest. The third inquiry is whether accommodating the
religious practice will unduly interfere with the governmental
interest. While none of the Supreme Court cases have involved
the use of reqgulated drugs in the practice of religion, the Court
has found that a compelling governmental interest exists iﬁ the
requirement to include social security numbers in administering
welfare programs, Bowen v. Roy, 476 U.S. 693 (1986) and in

collecting social security taxes from an employer, United States

v. Lee, 455 U.S. 252 (1982).

In a recent Supreme Court case, Lyng v. Northwest Indian

Cemetery Protective Association, 108 S.Ct. 1319 (1988) the Court

reinterated the First Amendement principles regarding the
Government's interference with the practice of religion. 1In this
case, the United States Forest Service wished to construct a road
through an area of Government land which contained a cemetary
which was considered sacred by the Indians. The Court found that
It is undisputed that the Indian respondents' beliefs
are sincere and that the Government's proposed actions

will have severe adverse effects on the practice of their
religion. 108 S.Ct. 1319, 1324,



The Court concluded that the Constitution did not forbid the
Government from constucting a road or allowing timber
harvesting which may interfere with the practice of the Indian's
religion. The Court did indicate that the Forest Service had
attempted to make reasonable accommodation for the Indian's
religious practices. 1In reaching its conclusion the Court found
that:

However much we might wish that it were otherwise,

government simply could not operate if it were

required to satisfy every citizen's religious

needs and desires. 1Id., 1327.

The Supreme Court has also expressed that if it is prudent
to do so, the government should attempt to make reasonable

accommodation for individual's religious beliefs. The Court

recognized that this is not always possible. 1In United States v.

Lee, the Court stated:

To maintain an organized society that guarantees
religious freedom to a great variety of faiths
requires that some religious practices yield to

the common good. Religious beliefs can be
accommodated, [citations omitted] but there is a
point at which accommodation would "radically
restrict the operating latitude of the legislature."
Braunfeld, supra, at 606, 81 S.Ct., at 1147.

[United States v. Lee, 455 U.S. 252, 259]

A number of lower courts have considered the Constitutional
issues regarding the religious use of peyote and other controlled
substances, as well as the validity of the exemption granted to
the Native American Church. With regard to substahces other than
peyote, the courts have uniformly denied the relief sought, and

upheld the government's right to prohibit the use of controlled



substances to those claiming a First Amendment right to do so.
The court decisions dealing with peyote involve Equal Protection
claims which are not relevant to this matter, since peyote is not
the drug for which an exemption is requested.

The lower courts have applied various standards including

the one outlined by the Supreme Court in United States v. Lee,

(see discussion infra.) Coincidently, the overwhelming majority
of cases which do not concern peyote involve marijuana.
Beginning with a decision by the United States Court of Appeals

for the Fifth Circuit in Leary v. United States, 383 F.2d 851

(1967), rev'd. on other grounds, 395 U.S. 6 (1969), the courts

have consistently found that the government's compelling interest
in regqulating the use of marijuana outweighs any free exercise
rights which a member of a religious organization may have. The
United States Court of Appeals for the Eleventh Circuit cited the

following quotation from Leary v. United States, in upholding the

conviction of a member of the Ethiopian Zion Coptic Church for
illegal importation and possession of marijuana:

Congress had demonstrated beyond doubt that it believes

that marihuana is an evil in American society and a serious
threat to its people. It would be difficult to imagine the
harm which would result if the criminal statutes against
marihuana were nullified as to those who claim the right to
possess and traffic in this drug for religious purposes.

For all practical purposes the anti-marihuana laws would be
meaningless, and enforcement impossible. The danger is too
great, especailly to the youth of the nation . . .for this
court to yield to the argument that the use of marihuana

for so-called religious purposes should be permitted under
the Free Exercise Clause. We will not, therefore, subscribe
to the dangerous doctrine that the free exercise of religion
accords an unlimited freedom to violate the laws of the land
relative to marihuana. {United States v. Middleton, 690 F.2d

820, 825 (1982), cert. denied, 460 U.S. 1051 (1983) 1]
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