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QUESTIONS PRESENTED

Petitioner Olsen seeks an exemption from the federal

Controlled Substances Act to permit the sacramental use of

marijuana in connection with religious ceremonies conducted by

members of the Ethiopian Zion Coptic Church, of which he is a

priest. Respondent Drug Enforcement Administration refused

Petitioner's request for an exemption, despite its adoption of

a regulation creating a similar exemption for the Native

American Church, Sanctioning the use of peyote in that

denomination's religious ceremonies, and despite the agency's

concession that Olsen's proposed use of marijuana is central to

the sincere tenets of his religious faith. A divided panel of

the United States Court of Appeals for the District of Columbia

Circuit upheld the DEA's denial of the requested exemption,

raising the following questions for this Court's review:

1.

When a government action on its face singles out
a specific religious denomination by name for
receipt of a special benefit, does the
Establishment Clause require the courts to apply
strict scrutiny to the government's refusal to
extend that benefit to other similarly situated
religious denominations?

Does the term "denominational preference," as
used by the Court in Larson v, Valente, at a
minimum encompass government actions which
facially single out a specific religious
denomination for special treatment while denying

that favored treatment to other denominations?

(1)



Does the Free Exercise Clause require the
government to accommodate sincerely held
religious beliefs involving the use of controlled
substances, at least where such accommodation has
not been shown to compromise the government's
admittedly compelling interest in restricting

general access to those substances?

(ii)
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IN THE
SUPREME COURT OF THE UNITED STATES
OCTOBER TERM, 1989

Carl Eric Olsen,
Petitioner,

V.

Drug Enforcement Administration,
Respondent.

PETITION FOR WRIT OF CERTIORARI TO THE
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Petitioner Carl Eric Olsen respectfully prays that a
writ of certiorari issue to review the judgment and opinion of
the United States Court of Appeals for the District of Columbia
Circuit entered in the above-entitled proceedings.

OPINIONS BELOW

The majority and dissenting opinions of the Court of
Appeals are reported at 878 F.2d 1458 and reprinted in the
appendices hereto ("App.") at la and 23a, respectively. The
Final Order of the Drug Enforcement Administration ("DEA") is

an appendix to the majority opinion below and is reprinted at

App. lé6a.

JURISDICTION
The judgment of the Court of Appeals was entered on
June 20, 1989, App. la, and a timely petition for rehearing and
suggestion of rehearing en banc was denied on September 15,
1989. App. 3la & 32a (Wald, C. J. and Buckley, J. voting to
grant the suggestion). The jurisdiction of this Court is

invoked under 28 U.S.C. § 1254(1).



PERTINENT STATUTORY PROVISIONS
The First Amendment to the United States Constitution
and 21 C.F.R. § 1307.31 (1989) are the provisions relevant to

this case, and are reprinted herein at App. 214a.

STATEMENT OF THE CASE

This case presents the Court with an opportunity to
provide much needed guidance on an important issue of
Establishment Clause jurisprudence: the appropriate
application and limits of the rule announced in Larson v,
Valente, 456 U.S. 228, 246 (1982), that government actions
which confer "denominational preferences" must be strictly
scrutinized by the courts. The case also presents a variant of
an issue currently sub judice in this Court: when, if ever,
does the Free Exercise Clause require at least some form of
limited accommodation of a religious practice that entails use
of a controlled substance?

The facts of the case are not in dispute, as all
material facts established in the record have been conceded by
the DEA in favor of petitioner Olsen. §See DEA Final Order,
App. 19a. The record shows that Olsen is a member, priest, and
representative of the Ethiopian Zion Coptic Church ("the
Church"),.a religious group centered in Jamaica, with
approximately sixty members currently in this county. See
Memorandum of Court-Appointed Amicus Curiae filed with the DEA

on July 12, 1988 ("Amicus Memorandum"), App. 38a-50a. 1/ The

1/ On February 1, 1988, the undersigned counsel were appointed
by a panel of the D.C. Circuit as amicus curiae to file briefs
with the court on behalf of Olsen, who previously had filed a
pro se petition for review of the DEA's initial denial of his

[Footnote continued]



Church, which has existed since before enactment of the
Controlled Substances Act, 21 U.S.C. § 801-904 ("the Act") as
well as earlier federal laws restricting marijuana use, traces
its roots to the period of black slavery in Jamaica and before
that to Africa. Id. 38a-45a; 76a-10la. Marijuana has always
been the sacrament of the Church and central to the sincere
religious beliefs of its members. 1Id., App. 38a-45a;
108a-15la. The Church's teachings restrict the sacramental use
of marijuana to its members, who must be willing to accept and
live by the Church's restrictive tenets. Id., App. 43a-45a. 2/
After unsuccessfully raising his religious beliefs as
a defense to a number or marijuana-related criminal charges in
the early 1980s, Olsen petitioned the DEA to establish
prospectively a restricted, time and place specific, exemption
from the Act's criminal penalties. See id., App. 60a-62a. The
exemption proposed by Olsen wouid have permitted adult Church

members to use marijuana for religious purposes once a week,

1/ [Footnote continued]

requested exemption. After further briefing, the case was
remanded to the DEA, at the agency's request, for further
consideration. During that remand, court-appointed amicus
filed with the DEA a factual memorandum and accompanying
attachments on behalf of Olsen, which are appended hereto as
Appendix D, App. 33a-213a. No further proceedings were held on
remand, and the DEA issued its Final Order on July 26, 1988.

2/ The stringent process and criteria for joining the Church
are described in the Amicus Memorandum, App. 43a-45a. The
DEA's Final Order also does not dispute Olsen's documented
claim that the sacramental use of marijuana by Church members
does not pose significant physical or psychological health
risks to those members. I1d., App. 47a-49a, l52a-166a. Because
of the ritualistic manner in which marijuana is combined with
tobacco and ingested through steady and shallow inhalation,
Church members do not experience the types of intense
intoxicating effects ordinarily associated with drug-related
marijuana use; in fact, the achievement of such effects is
considered to be sacrilegious behavior. Id.



during a three-hour period, at one or more agreed upon Church
sites, where members who participated in the sacrament would be
required to remain for eight hours after the ceremony. See
id. While Olsen offered his proposed exemption as a workable
accommodation of the Church's religious practices, he called
upon the DEA to fashion some alternative exemption in the event
that the agency concluded that additional restrictions were
necessary to prevent undue interference with the government's

compelling interests. Id. 60a-6la.

Olsen further requested that the DEA authorize the
manufacture and distribution of limited quantities of marijuana
for the Church's sacramental use, pursuant to the provisions of
the Act that govern the DEA's registration of manufacturers and
distributors of controlled substances. Id., App. 58a-59a; see
21 U.S.C. §§ 821-24. Since 1966, the DEA has permitted and
supervised the manufacture and distribution of another
hallucinogenic substance included within Schedule I of the Act,
peyote, for use in religious ceremonies of the Native American
Church ("NAC"), a religious denomination with approximately
250,000 members. 3/ The DEA, by regulation, has explicitly
exempted the religious use of peyote by members of the NAC from
all restrictions of the Act. See 21 C.F.R. § 1307.31, App.
214a. During the past decade, moreover, the DEA also has
permitted the manufacture and distribution of approximately

one-half million marijuana cigarettes for human consumption in

3/ See, e.g9., Notice, 43 Fed. Reg. 56106 (1978) (announcing
meeting between DEA officials, NAC leaders, and DEA-registered
distributors of peyote, for purpose of modifying distribution
system for sacramental peyote to reduce unauthorized,
nonreligious use).



