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August 4, 1989

BY HAND

Hon. Consta. e L. Dupre, Clerk
Office of the Clerk
United States Court of Appeals

for the District of Columbia Circuit
United States Courthouse
333 Constitution Avenue, N.W.
Washington, D.C. 20001-2866

Re: Olsen v. Drug Enforcement
Administration, N -144

Dear Madam:

Enclosed for filing in the above-referenced action is
petitioner's Petition for Rehearing and Suggestion for Rehearing
En Banc along with a memorandum in support thereof submitted by
the undersigned as amicus curiae. I was informed by Mr. Robert
Bonner of your office on August 1, 1989, that the Court had
directed that the enclosed supporting memorandum be accepted for
filing.

Thank you for your assistance.

Sincerely,

Steven J.

cc: All Counsel of Record
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Carl Eric Olsen,
Petitioner,
-V§-
Drug Enforcement Administration
Respondent.

No. 86-1442

* * * *

*

PETITION FOR REHEARING
AND SUGGESTION FOR REHEARING EN BANC
I, Carl Eric Olsen, Petitioner, hereby petition this Court for a rehearing
of this Court's judgment of June 20, 1989, in the above-captioned case, and
suggest that the Court rehear this matter before the Court en banc.
Dated this 2nd day of August, 1989. |

Respectfully submitted,

(o Olw

Carl Eric Olsen

Post Office Box 4091

Des Moines, Iowa 50333-4091
(515) 243-7351

CERTIFICATE OF SERVICE

I, Carl Eric Olsen, hereby certify that a true copy of the foregoing
was delivered to each of the parties below:

Curtis E. Hall
Assistant U.S. Attorney

555 4th St., N.W.
Washington, D.C. 20001

Charlotte J. Mapes

0ffice of Chief Counsel

Drug Enforcement Administration
1405 1 (Eye) St., N.W.
Washington, D.C. 20537

Steven J. Routh
HOGAN & HARTSON

Columbia Square ,
555 Thirteenth St., N.W. <£:
Washington, D.C. 20004-1109 _ .



ARGUED FEBRUARY 7, 1989

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 86-1442

CARL ERIC OLSEN,
Petitioner,
v.
DRUG ENFORCEMENT ADMINISTRATION,

Respondent.

ON PETITION FOR REVIEW OF A DECISION
OF THE DRUG ENFORCEMENT ADMINISTRATION

MEMORANDUM OF COURT-APPOINTED AMICUS CURIAE
IN SUPPORT OF PETITION FOR REHEARING
AND SUGGESTION FOR REHEARING EN BANC
By Order dated February 1, 1989, the undersigned was
appointed amicus curiae to address issues raised in this action
by petitioner Carl Eric Olsen. Amicus submits this memorandum
in support of Olsen‘'s petition for rehearing of the Court's

decision of June 20, 1989, and his suggestion for rehearing en

banc.

CONCISE STATEMENT OF ISSUE AND ITS IMPORTANCE

This case presents important issues concerning the
federal government's constitutional duty to respect the
Establishment Clause and Free Exercise rights of all religious
denominations as well as this Court's proper role in reviewing

the government's discharge of that duty. As Judge Buckley's



dissenting opinion in this case makes clear, the majority
decision abdicates this Court's responsibility to scrutinize
strictly government actions that infringe on religious
liberties and to stand as a bulwark in defense of those
liberties absent convincing proof that they must yield to
government demands. A rehearing or rehearing en banc is needed
to reaffirm and fulfill the Court's constitutional function as
a steadfast protector of religious rights, rather than an
all-too-agreeable spectator to their defeat.

Olsen has petitioned the Drug Enforcement Agency
("DEA*) for a limited, prospective exemption to the Controlled
Substances Act ("the Act"), 21 U.S.C. §§ 801-904 (1982), td
permit him and other members of the Ethiopian Zion Coptic
Church ("the Church®") to make sacramental use of marijuana as
part of their reiigious services. Because marijuana is a
Schedule I controlled substance under the Act, without an
exemption of the type‘requested, Church members in this county
are prohibited from participating in the Church's principal
sacrament under threat of criminal prosecution.

Before DEA and this Court, Olsen has urged, first,
that the Establishment Clause's prohibition on "denominational
preferences"” mandates that the Church be granted some form of
exemption to place it on an equal footing under federal law
with the Native American Church ("NAC"), a religious
denomination whose members specifically are authorized by DEA
to make use of another Schedule I hallucinogenic drug, peyote,

for religious purposes. §See 21 C.F.R. § 1307.31.



Alternatively, Olsen has argued that the Free Exercise Clause
requires DEA to grant a limited exemption in whatever form
would constitute the least restrictive accommodation of the
Church's religious practices consistent with the government's
interest in controlling the distribution and use of marijuana
for nonreligious, drug-related purposes.

As Judge Buckley's dissent recognizes, DEA's denial of
Olsen's petition "creates a clear-cut denominational preference
in favor of the [NAC]," requiring that this Court "apply strict
scrutiny in adjudging [the] constitutionality" of DEA's
decision to restrict its underinclusive religious exemption to
the NAC. Slip op., dissent at 1-2. Under the Supreme Court's
decision in Larson v, Valente, 456 U.S. 228 (1982), “"[t]his
denominational preference constitutes a violation of the
Establishment Clause unless the DEA is able to demonstrate
‘that it is justified by a compelling government interest . . .
and . . . is closely fitted to further that interest.'"™ Slip
op., dissent at 2 (quoting Larson, 456 U.S. at 247). The
majority decision nowhere disputes the dissent's recognition
that DEA's Final Order creates a "denominational preference;"
yet it fails completely either to articulate or to apply the
strict scrutiny standard mandated by Larson. The majority
instead accepts without question DEA's "superficial[]" and
»less than compelling” justification for its action, and then
sides even further with the government by attempting to
buttress the agency's decision with rationalizations never

proffered by DEA. Slip op., dissent at 7. Given that this



Court has not previously interpreted or applied Larson, unless
this case is reheard under the appropriate strict scrutiny
standard, the panel decision threatens to establish precedent
in this Circuit that will confuse and erode the Establishment
Clause's intended near-absolute protection against
government-sponsored “denominational preferences."

The majority opinion also fails to articulate or apply
the appropriate standard of "strict scrutiny” in reviewing
DEA's decision that the least restrictive possible
accommodation of Olsen's Free Exercise rights is no
accommodation whatever. Hobbie v, Unemployment Appeals
Commission, 480 U.S. 136, 141 (1987). The majority instead
uncritically accepts DEA's claim that even the most limited
accommodation of the Church's sacramental use of marijuana
would impose an uhacceptably *large monitoring burden®” on the
government. Slip op. at 9. Neither the Court nor the agency,
however, has explained why the government's existing burden in
enforcing its anti-marijuana laws would be altered appreciably
by an exemption of the type requested:

[Tlhe exemption would place no restriction on the
agency's normal enforcement activities beyond the
parameters of the Church's place of worship during
the limited number of hours in which the sacramental
use of marijuana would be permitted, . . .[and] any
member of the Church found in the possession of the
drug outside the limited hours and place set aside

for its ceremonial use would not be shielded by the
exemption.



Slip op., dissent at 7, 5. 1/ Rehearing on this issue is
necessary to reaffirm and enforce the high standard that
government officials must meet in justifying an application of
law that, as here, would make it a crime for persons to

practice their religion.

BACKGROUND

The record establishes that Olsen is a member and
priest of the Church, which traces its roots back centuries to
Jamaica and before that Africa. While most Church members
reside in Jamaica, during the past decade and a half between 60
and 200 members have lived in this country. It is undisputed
that, as part of its sincerely held religious tenets, the
Church has a long and established history of using marijuana as
its principal sacrament.

After se&eral unsuccessful attempts to interpose his
religious beliefs as a defense to criminal charges for
marijuana-related offenses, Olsen sent DEA a series of five
petitions between February 1983 and November 1985, asking the
agency to establish a prospective exemption to the Act to
permit Church members to use marijuana for religious purposes.
DEA ignored Olsen's petitions until April 22, 1986, when it

issued a three-paragraph letter rejecting them. That letter

1/ Although Judge Buckley, in dissent, found it unnecessary to
reach Olsen's Free Exercise claim, slip op., dissent at 8, the
reasoning of his opinion nevertheless effectively refutes the
Free Exercise analysis relied upon'by the majority.



came in response to a show cause order by the United States
District Court for the District of Columbia, pursuant to a
petition for a writ of mandamus filed by Olsen. Later, after
Olsen had filed a petition for review with this Court, DEA
moved for and was granted a remand of the case, during which it
jssued the Final Order reviewed in the panel decision. §See
slip op. at 16-22.

In each of his petitions to the agency, Olsen referred
to the religious exemption established and maintained since
1966 to permit peyote use by members of the NAC and expressed
his view that the Church was entitled to an equivalent
exemption. The NAC exemption permits the approximately 250,000
persons who belong to that denomination to make unrestricted
use of peyote "in bona fide religious ceremonies.” 31 C.F.R.

§ 1307.31. Pursuant to that regulation, DEA also has
registered private businesses to manufacture and distribute
peyote to the NAC under DEA's general controlled substances
registration scheme. See id. § 1304-05, 1307.31.

DEA has defended the NAC exemption on grounds that it
reflects both Congress® intent in adopting the Act as well as
continuing congressional support for the NAC as evidenced by
more recent legislation such as the American Indians Religious

Freedom Act of 1978 ("AIRFA"). 2/ At the same time, DEA

2/ P.L. 95-341, 92 Stat. 469 (1978). §See DEA Memorandum of
Law at 14-16, which accompanied the Final Order in this case.

[Footnote continued]



consistently has opposed efforts by denominations other than
the NAC to secure religious exemptions to the Act. 1In 1979,
DEA'Ss Chief Counsel recommended legislation that would have
amended the Act to include a religious exemption limited
strictly to the NAC, as a means of discouraging future
petitions from other denominations. 3/ The Department of
Justice's Office of Legal Counsel, however, in a subsequent
memorandum reviewing the regulatory NAC exemption, concluded
that any legislation that made a religious exemption available
solely to the NAC would likely violate the Establishment
Clause. 4/

2/ [Footnote continued]

See also Feb. 28, 1978 Memorandum of DEA attorney Harry L.
Myers, recommending continuation of the NAC exemption, in part
because:

[Tlhe country is now sympathetic to the
cultural needs of Indians. [AIRFA], a copy of
which is attached, is evidence of this

concern. If we took steps to revoke the
Exemption, Congress, the Indians and the public
would be "on our backs."

Memorandum of Amicus, filed with DEA on remand, Attachment 14,
at 4.

3/ See Memorandum of Amicus, filed with DEA on remand,
Attachment 15.

4/ Memorandum of Amicus, filed with DEA on remand,

Attachment 16, at 419. A similar conclusion was expressed by
the Office of Legal Counsel in testimony on the bill that
ultimately became AIRFA. §See S. Rep. No. 709, 95th Cong., 24
Sess. 10 (statement of Larry L. Simms). The Senate Committee
subsequently included in its report a clear statement that
AIRFA "is in no way intended to provide Indian religions with a
more favorable status than other religions, only to insure that
the U.S. Government treats them equally.” Id. at 6.



Notwithstanding this conclusion by the Office of Legal
Counsel, both the Final Order and the government's briefs to
this Court have argued that the Act in its current form has
precisely the effect of requiring DEA to maintain a religious
exemption for the NAC while prohibiting it from granting an
exemption to any other church. The majority and dissent in
this case agree in rejecting that reading of DEA's authority
under the Act, recognizing that it reflects "a 'denominational
preference' not easily reconciled wi;h the establishment
clause.” Slip op. at 6 (gquoting Larson, 456 U.S. at 245); id..,
dissent at 2-3. Where the majority opinion has seriously
erred, we submit, is in far too readily permitting DEA to
accomplish through its application of the Act what the
Establishment Clause admittedly prohibits it from doing by
amendment or interpretation of the statute.

THE FINAL ORDER CANNOT WITHSTAND

STRICT SCRUTINY UNDER THE ESTABLISHMENT CLAUSE

It has long been settled that "[t]lhe clearest command
of the Establishment Clause is that one religious denomination
cannot be officially preferred over another."” Larson, 456 U.S.
at 244; accord id. at 246 (and cases cited). This principal is
fundamental, for religious liberty can be guaranteed only when
*small, new, or unpopular denominations" are afforded "the very
same treatment” as more established sects. Id. at 245. Since
Larson, the Supreme Court has been clear in "requir[ing]

‘strict scrutiny' of practices suggesting 'a denominational



